WLLIAMH PULEN JR ET AL
| BLA 94-838 Deci ded March 16, 1998

Appeal fromtwo Decisions of the Acting Drector, B rmnghamH el d
Gfice, Gfice of Surface Mning Recl amati on and Enforcenent, approvi ng
applications for Phase Il bond rel ease. GA002 and GA- 006.

Afirned.

1. Surface Mning Gntrol and Recl anati on Act of 1977:
Bonds: Rel ease of --Surface Mning Gontrol and
Recl amation Act of 1977 Perfornance Bond or Deposit:
Rel ease--urface Mning Gontrol and Recl amati on Act of
1977: Revegetation: Generally

A Phase || bond rel ease nay be uphel d when the record
supports a finding that revegetation has been

establ i shed on the regraded mne | ands in accordance
wth the requirenents of 30 CF. R Part 816.

APPEARANCES.  Herbert E Fanklin, Jr., BEsq., Trenton, Georgia, for

Appel lants; Charles Gault, Esq., Gfice of the Held Solicitor, US
Departnment of the Interior, Knoxville, Tennessee, for the fice of Surface
M ni ng Recl amation and Enf or cenent .

(PN ON BY ADM N STRATI VE JUDGE GRANT

WlliamHelton Pullen, Jr., Sandra T. Pullen, WIliamHelton Rullen,
S., and Mrrtha Frances Vel |s Pul | en have appeal ed fromtwo Deci sions of
the Acting Drector, BrmnghamHFeld Gfice, Ofice of Surface Mning
Recl anati on and Enforcenent (C8V), dated Decenber 22, 1993, approving
applications for Phase Il release of bonds filed in connection wth surface
mni ng operations on permts GA-002 and GA- 006.

This is the third appeal involving rel ease of the surety's liability
on bonds securing recl anati on of these permt sites under section 519 of
the Surface Mning Gontrol and Recl anati on Act of 1977 (SMRY), 30 US C §
1269 (1994). Inthe initial appeal froma Decision approvi ng Phase | bond
rel ease and decreasi ng the anount of the bond by 60 percent, we noted the
exi stence of issues of naterial fact regarding conpliance of the operator
wth the requirenent to conpl ete backfilling, regradi ng, and drai nage
control of the bonded areas in accordance wth the "approved recl anation
plan.” WIliamHelton RPullen, Jr., 112 IBLA 218 (1989). onsequently, we
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referred the case to an admnistrative | awjudge for an evidentiary hearing
and deci sion on the question of whether the | egal predicates for a Phase |
rel ease had been satisfied. 1d. at 223. After holding a hearing, the
admnistrative | awjudge found that Phase | reclamation bond rel eases had
been properly approved by C8M The admini strative | aw judge' s Deci si on was
inturn appealed to this Board. Ve affirned this Decision. WIIliamH
Pullen, Jr., 132 IBLA 224 (1995). Now before us is the appeal fromthe CaM
Deci si on approvi ng Phase Il bond rel ease.

Anerican Resources | nsurance Gonpany' s Surety Bond No. BDA00271,
issued in the original anount of $363,000, covers 165.2 acres of |and
included in permt No. GA002 issued in Decenber 1982.  that anount,
$217, 800 has been previously approved for Phase | bond rel ease. The Acting
Drector approved a Phase Il release in the amount of $90, 750. American
Resources Surety bond No. BDD400365, issued in the original anount of
$273, 700 covers 142 acres of land enbraced in permt No. GA006 issued in
Decenber 1983. O that anount, $164,220 has been previously approved for
Phase | bond release. The Acting Orector's Deci sion approved a Phase ||
rel ease in the anount of $68,425. Both permt sites are | ocated north of
S ephensville, Georgia, in Dade Gounty.

Appel lants in this case are owners of the property covered by surface
mning permts Nos. GA002 and GA-006. By letter dated Gctober 1, 1993,
Appel lants were inforned that Jackson Gounty Mning G. (Jackson) was
filing an application wth CGBVifor rel ease of 25 percent of the perfornmance
bond on GA002. S mlarly, Appellants were inforned of the filing of an
application for rel ease of 25 percent of the performance bond on GA 006 by
aletter dated Gctober 4, 1993. Wiile the letters did not specify that the
applications were for Phase Il bond rel eases, they were treated as such by
M Moreover, legal notice was published in the Dade Gounty Sentinel for
4 weeks, begi nning Gctober 6, 1993, informng interested parties that
Jackson had filed Phase Il bond rel ease applications wth CGBMfor permts
GA-002 and GA-006 and that objections or requests for infornmal conferences
were to be sent to CBMby Novenber 26, 1993.

An inspection of both permts was conducted on Cctober 27, 1993, by
CBM enpl oyees David Dykes and Vdyne Sanley. The inspection report notes
that |andowners Bill Pullen, BIl Rullen, Jr., Ms. Bl Rullen, and
Darrell Gass were present along wth their attorney Janes Franklin and
Departnent of the Interior Solicitor's Gfice attorney Charles Gault. The
report reflects that during the inspection concerns rai sed by the
| andowners were addressed. These concerns included the types of plants
used in revegetating the area, the presence of active erosion gullies, the
presence of rocks, the lack of topsoil, the presence of |ow spots that
retained water, and the need for road nai ntenance. 1/

1/ The | andowners al so expressed concern about the approxi nate origi nal
contour and location of a road. These concerns were addressed at the
hearing before the admnistrative lawjudge on Phase | bond rel ease. This
i ssue was further reviewed by the Board in our Decision affirmng Phase |
bond release. WIliamH PRullen, Jr., 132 IBLA at 230- 3L
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It appears froma cover nenorandumin the file dated Decenber 21,
1993, fromDavid Dykes, CBMirecl anati on specialist, to the Drector,
B rmnghamF el d Gfice, recommendi ng approval of Phase Il bond rel ease,
that CBVireceived a letter fromthe | andowners' attorney opposi ng the bond
rel ease on Novenber 22, 1993. 2/ The Dykes nenorandumin the record
further indicates that on Novenber 23, 1993, the bondi ng conpany corrected
the probl ens presented by several actively eroding rills. In the Decenber
21, 1993, nenorandum Dykes stated that all of the |andowners' concerns had
been consi dered and addressed. Accordingly, he recommended that a Phase ||
bond rel ease be approved on both permts as the sites were 97 percent
covered in forage grasses and | egunes, and the recl anati on conforned to the
permt requirenents.

n Decenber 22, 1993, the BrmnghamHF eld Gfice Acting DO rector
i ssued the two Deci sions which are the subject of this appeal in which he
stated that CBVihad determined that the requirenents for Phase Il bond
rel ease had been acconpl i shed for permts GA002 and GA006. Qoncerni ng
GA-002, the Acting Drector approved a Phase Il bond rel ease in the anount
of $90, 750, |eaving $54,450 to be retained pursuant to 30 CF. R §
800.40(c)(3). Regarding GA006, the Acting Drector approved the rel ease
of $68,425 for Phase || and retai ned $41, 055 pursuant to 30 CF.R 8§
800. 40(c) (3).

Intheir Satenent of Reasons (SCR) for appeal, Appellants, through
counsel , make nunerous assertions regarding the sufficiency of the
recl anation of the permt sites. 3/ Mny of Appellants' assertions are
conclusory in nature (and at least one is specul ative), rather than raising
nmatters of fact which would contradict the finding of CBM Several of the
assertions al so rai se i ssues whi ch we addressed previously in our Decision
affirmng, after an evidentiary hearing, the approval of Phase | bond
rel ease for the permts. WIlliamH Pullen, Jr., supra. 4 Among those
issues, which wll not be revisited herein, are t he proprlety of the
revision of the permts and reclanation plans, the contention that topsoil
has not been repl aced or restored, and the presence of rocks whi ch
interfere wth pasturel and nanagenent .

Appel l ants' ot her assertions basically chal |l enge the adequacy of the
revegetation of the reclained area, including the ability to support the
pl anned post mning use as pasturel and and the exi stence of a vegetative
cover in accordance wth the approved recl anati on plan. Appellants al so

2/ Acopy of the letter itself is not inthe file.

3/ Appel lants have been represented by different counsel at different
tines inthis case. Previous counsel, the firmof Gant, Konvalinka, and
Harrison, P.C, has filed a notion to wthdraw their appearance on behal f
of Appellants, and that notion is granted.

4/ The appeal and SR regarding Phase |1 bond rel ease were filed prior to
our Decision affirming Phase | release after the hearing before the

admni strative | aw j udge.
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assert the presence of uncontrolled erosion, challenge conpliance wth the
requi red standard of success for vegetation, and contend that the
postmning capability of the land is not as good as the premning
capability. Appellants al so submtted two reports as a suppl enental SCRin
July 1996. (ne was prepared by Ken Lew's, a consulting soil scientist, in
July 1996. The other was witten by Larry T. Wst, a soil scientist and
associ ate professor at the Lhiversity of Georgia, based on observations
nade on My 25, 1996, and June 25, 1996. Appellants have al so requested
anot her evidentiary hearing before an admni strative | aw j udge.

[1] The issue in this case is whether CBMwas justified in partially
rel easing the recl anmati on bonds for permts GA002 and GA-006 on the ground
that the requirenents for Phase Il bond rel ease had been acconplished in
accordance wth SMRA 30 US C § 1201-1328 (1994), and its inpl enenting
regul ations. Section 515(b)(2) of SMIRA 30 US C § 1265(b)(2) (1994),
generally requires a permttee, during the entire course of reclamation, to

"restore the land affected to a condition capabl e of supporting the uses
which it was capabl e of supporting prior to any mning, or higher or better
uses of which there is a reasonable |ikelihood." See also 30 CF.R 8§
816.133. In the case of a Phase Il rel ease, CBMnust be satisfied that
reveget ati on has been established on the regraded mned | ands i n accor dance
wth the approved reclamation plan. 30 US C § 1269(c)(2) (1994) 5/

I n det ermni ng whet her reclamati on has been properly conpl eted, a
permttee conducting surface coal mning operations inthe Sate of Georgi a
nust be judged by the applicabl e perfornance standards set forth in 30
CFER Part 816. See 30 CF. R 8§ 910.816(a). The general requirenents for
revegetation are found at 30 CF. R § 816. 111 whi ch incl udes the
requi renents that the vegetative cover be in accordance wth the approved
permt and reclamation plan. The regul ation al so requires that the
veget ative cover be diverse, effective, and pernanent, and that it be
conprised of species that achieve the postmning land use. In addition,
the vegetation nust be capabl e of stabilizing the soil surface fromerosion
and capabl e of self-regeneration and pl ant successi on.

Prior to mning, the land in GA002 and GA006 was forested, but it
was determned that it woul d be reclai ned as pasture to support grazing.
(Mne P an Approval Package at 48.) Therefore, the success of revegetation
is judged by the standards set out at 30 CF. R § 816.116(a) and (b)(1).
These standards state that success of revegetation is to be judged on the
ef fectiveness of the vegetation for the approved postmning | and use as
wel | as the extent of cover conpared to the cover occurring in natural
vegetation of the area. Whder 30 CF.R § 816.116(b), standards for
success for areas devel oped for use as grazing land or pasture require that
"the ground cover and production of living plants on the revegetated area

S/ These requirenents are reiterated in 30 CF. R § 800.40(c)(2), whichis
appllcable to surface coal mning and recl anati on operations in the Sate
of Georgia under 30 CF. R § 910. 800.
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shall be at least equal to that of a reference area or such other success
standards approved by the regulatory authority.” The regul ations relating
to land use define "pasturel and or |and occasionally cut for hay" as | and
"used prinarily for the | ong-termproducti on of adapted, donesticated
forage plants to be grazed by |ivestock or occasionally cut and cured for
livestock feed." 30 CF. R § 701.5.

Dykes' report, along wth the Mne-Ste Eval uation I nspection Reports
inthe file, contradict Appellants' statenents that revegetation has
failed. The various reports by CBMdescribe vegetation as "great™ or "very
good" over a 16-nonth period whi ch contradi ct Appellants' clains that the
vegetative cover is not effective or pernanent. Dykes found 80 percent
fescue in the bond rel ease inspection. In March 1983, Appel | ants had
requested that the reclained | and be planted in fescue and cl over,
presunabl y because they believed those plants woul d support the postmning
use as pasture. n August 18, 1988, CBMiapproved a permit revision to
pl ant clover, fescue, and abruzzi rye (a tenporary vegetation). The pernmt
revi sion al so approved the anount and type of line, fertilizer, and nul ch
to be used on the sites. Appellants have provi ded no evi dence to show t hat
i nproper seed was used or that fertilization was not done in accordance
wth the permt. Wile Appellants specul ate that water on the permts nay
be acidic, Appellants have not provided any evidence to support that
conclusion. n the other hand, the nunerous reports fromC8Vifound bot h
sites to be in conpliance with all hydrol ogi c el enents including ef fl uent
limtations and drai nage of acid-toxic naterials.

As noted above, prior to the Acting Orector's Decisions approving the
Phase |1 bond rel ease, an inspection was conducted with several of the
| andowners present. The report of this inspection, prepared by Dykes,
stated that fescue covered 80 percent of both permt areas. Dykes noted
that on permt GA 002 there had been several active erosion gullies, but
that they had been corrected, and that other gullies had stabilized and
defined t hensel ves as drai nage ways. Inregard to permt GA006 Dykes
found no rill and gully problemthat would interfere wth grazing. In his
report on permt GA002, Dykes stated that CBMwas concerned onl y when
there was an abundance of rills and gullies that were actively erodi ng and
causi ng sedi nentation problens or that were interfering wth the postm ning
use. In these areas he found neither problem

Dykes observed that there were fewrocks on the sites and that as part
of the inspection a Chevrol et Suburban was driven over approximately 90
percent of the reclainmed area wthout problens. He stated that the few
rocks woul d not interfere wth the postmning use as pasture. Dykes al so
noted that topsoil had not been saved as required and therefore nost of the
area of both sites had no topsoil. A violation had been issued i n response
to that failure, and the conpany had been required to anend the spoil
nmaterial for naxi numvegetative success. He concluded that the success of
t he anendnent s was shown by the 97-percent successful vegetative cover.
Dykes acknow edged that there were sone areas on both permits that had
bl ackberry vines, sunac, and vol unteer pines but that was to be expected on
asite
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this large. He also declared that such growth is conmon on areas that are
bei ng actively grazed, and the growth would not interfere wth the
post mni ng use.

In addition to Dykes' report on the bond rel ease inspection, the file
has 15 Mne-Ste Eval uation Inspection Reports on permt GA002 starting
fromSeptenber 1992 and running to January 1994. Al of these reports
found the vegetation results were very good. No highwal | s were found, and
the site was described as followng the reclanation plan. There are al so
17 Mne-Ste BEval uation Inspection Reports for permt GA 006 begi nni ng
Sept entber 1992 and endi ng January 1994. The site was described as | ooki ng
very good or great, wth no highwalls and in conpliance wth the
recl amation pl an.

The report prepared by Lews, who testified on behal f of Appellants in
the prior hearing before the admnistrative | aw judge, noted di screpanci es
bet ween the surface contours of the permt |ands and the 1986 recl amati on
plan. Hs report further notes the presence of a slope too steep for
noder n nachi nery and a change in the drai nage pattern. Professor Vést
exam ned the upper-level soil horizons at various points along irregul ar
transects of the permtted |ands. He noted the presence of sone relatively
steep slopes as well as sone lands terraced to prevent erosion in a way
whi ch woul d nake operation of farmnachinery difficult. The existence of
about a 10-percent cover of small stone fragnents was observed on the
surface. Professor Vést concluded that the soils created in the
reclamation process of GA002 "have limted utility for production of
agronomc, grass, or tree crops.”

Much of these reports is devoted to issues such as changes in surface
contours and drai nage nodi ficati ons which were dealt wth in our prior
decision after a hearing uphol ding Phase | bond rel ease. Thus, the
nodi fication of the reclamation plan to all ow sone relatively steep sl opes
whi ch woul d be devoted to forest rather than pasturel and as a post m ni ng
use was upheld. WIliamH Pullen, Jr., 132 IBLAat 234 n.12. A though
the adequacy of the surface soil to support vegetation has been chal | enged,
the facts of record as noted above support the C8VIDecision. V¢ have
recogni zed that a hearing is properly granted when the record presents
i ssues of material fact incapable of resolution on the existing record
which require an evidentiary hearing to resolve. WIliamHelton Pullen,
Jr., 112 IBLA at 223. Based on the record before us, we concl ude that no
issue of material fact requiring an evidentiary hearing has been present ed.

Accordingly, the request for a hearing in this appeal is denied.

A party chal lenging a determnati on by CBMthat a pernmittee is
entitled to a bond rel ease on the basis that C8Vierroneously concl uded t hat
the permttee has satisfied the requirenents for a release set forth in
section 519(c) of SMIRA bears the ultinate burden of proving that CaM
incorrectly granted a rel ease of the bond. WIliamH Pullen, Jr., 132
IBLA at 229. Thus, Appellants bear the burden of proving that the permt
areas have not been adequately reclai ned for purposes of a Phase Il bond
release. V¢ find that they have failed to carry that burden.
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Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decisions
appeal ed fromare af firned.

C Randall Gant, Jr.
Admini strative Judge

| concur:

Gil M Fazier
Admini strative Judge
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